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 1.  TIME:  8:30   CASE#: MSC13-00909 
CASE NAME: MUSHTAQ VS. WARMINGTON HERCULES ASSOCIATES 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY SACRAMENTO A-1 DOOR 
* TENTATIVE RULING: * 
 
The motion is unopposed and is meritorious. It is, therefore, granted. 
 

  

 2.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS. COHEN 
HEARING ON MOTION TO COMPEL BRIAN HILLESHEIM'S COMPLIANCE WITH DEPO. 
FILED BY FEDERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion is unopposed and, having read the papers, the Court finds it is meritorious.  The 
motion is granted; specifically: Mr. Hillesheim is ordered (i) to appear for his deposition which 
shall continue day to day until completed except for weekends and holidays, (ii) to produce any 
and all responsive documents requested in the subpoena served on July 20, 2016, and (iii) to 
pay to the moving party sanctions in the amount of $2,282.   
 
Moving party shall submit a proposed form of order in the usual way (but with a copy to 
Mr. Hillesheim), specifying the date on which the deposition shall be taken. 
 

  

 3.  TIME:  8:30   CASE#: MSC14-00305 
CASE NAME: JULIO MORA VS. CALIF. EXPANDED METAL PRODUCTS CO. 
HEARING ON MOTION FOR APPROVAL OF ATTORNEY FEES AND COSTS AND 
ENHANCEMENT  /  FILED BY JULIO MORA 
* TENTATIVE RULING: * 
 
The parties shall appear. 
 
 

  

 4.  TIME:  8:30   CASE#: MSC14-00305 
CASE NAME: JULIO MORA VS. CALIF. EXPANDED METAL PRODUCTS CO. 
SPECIAL SET HEARING ON: FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
SET BY DEPT. 17 
* TENTATIVE RULING: * 
 
The parties shall appear. 
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 5.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED CORP. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HONEYWELL INTERNATIONAL INC. 
* TENTATIVE RULING: * 
 

 Defendant Honeywell’s motion for summary judgment is denied. Defendant’s motion for 

summary adjudication of punitive damages is moot as Plaintiff has dismissed his claim for 

punitive damages against Honeywell.  

Defendant moves for summary judgment arguing that Nolan Lamb (“Plaintiff”) provided 

factually devoid discovery responses and that Plaintiff cannot prove causation because Plaintiff 

cannot show that the Bendix brakes that Plaintiff’s father, Gregory Lamb, worked on in the 

1980s contained asbestos. Defendant also argues that even if the brakes contained asbestos, 

then Plaintiff’s exposure was so low that it was not a substantial factor in causing Plaintiff’s 

mesothelioma and that Plaintiff’s exposure would not cause his type of mesothelioma. For the 

reasons discussed below, the Court finds that Defendant has not shifted the burden.  

Discovery Responses  

Defendant has not shifted the burden based upon Plaintiff’s discovery responses 

because the responses are not factually devoid. (See Plaintiff’s Response to Interrogatory No. 1 

in Defendant’s Exhibit E.) 

Exposure to Asbestos 

Defendant relies on the deposition of Eugene Rogers to show that the Bendix brakes 

Plaintiff was exposed to did not contain asbestos. The Court sustains Plaintiff’s objection to 

Rogers’ deposition. Rogers’ testimony does not meet the standard in Evidence Code 

§1292(a)(3) because Defendant has not shown that the person questioning Rogers had a 

similar motive to Plaintiff in this action. The Court is surprised that Plaintiff argues that Rogers is 

unavailable as Plaintiff’s law firm has worked on a large number of asbestos cases and it seems 

unlikely that Plaintiff’s law firm was unaware that Rogers is deceased.  

Even if the Court were to consider the deposition, it does not include the facts that 

Defendant claims it does. Rogers does not state when 90% of Bendix brakes were non-

asbestos containing. The Court has reviewed the portion of Rogers’ deposition transcript 

attached as Defendant’s Exhibit J and does not find any reference to “mid-1980s” or to another 

date when 90% the brakes no longer contained asbestos. Therefore, Defendant has not shifted 

the burden on whether the Bendix brakes contained asbestos.  

Evidence that the Exposure did not cause Peritoneal Mesothelioma  

Defendant relies on the declaration of Tony Watson to state that if Plaintiff were exposed 

to asbestos from the five brake jobs identified by Plaintiff then the cumulative exposure to 
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asbestos would be well below that experienced by full-time brake mechanics. (Watson Decl. ¶ 

9.) However, Watson’s declaration is only helpful in conjunction with the “declaration” of David 

Garabrant. The Court sustains Plaintiff’s objection to the “declaration” of Garabrant because the 

document is not signed under penalty of perjury in violation of Code of Civil Procedure § 2015.5 

and is therefore inadmissible hearsay. Thus, Defendant has not shifted the burden on whether 

Plaintiff’s exposure to asbestos could have caused or contributed to his injury.   

The Court finds that Defendant has not shifted the burden on this issue and therefore it 

need not consider Richard Cohen’s declaration.  

Plaintiff’s Response to Defendant’s Separate Statement  

In addition to the problems discussed above, the Court notes that Plaintiff failed to file a 

response to Defendant’s separate statement. When reviewing the docket, Plaintiff submitted a 

response to Defendant’s separate statement, however, the document that was actually filed is a 

response to another defendant’s separate statement. Since Defendant has not shifted the 

burden and Defendant did not object to the missing document, the Court, in its discretion, will 

not grant Defendant’s motion on this basis. (See Code of Civil Procedure §437c(b)(3).)  

Evidentiary Objections 

For the reasons discussed above, Plaintiff’s objections to the deposition testimony of 

Rogers and the “declaration” of Garabrant are sustained.  

The Court finds that Defendant has not shifted the burden. Therefore, Defendant’s 

objections to Plaintiff’s evidence are not material to the Court’s decision and the Court declines 

to rule on them. (See Code of Civil Procedure §437c(q).)  

For the reasons stated above, the motion for summary judgment is denied. 

 

 

  

 6.  TIME:  8:30   CASE#: MSC15-01183 
CASE NAME: KOKOB RUSOM VS. TISSUE BANKS INTERNATIONAL INC. 
HEARING ON MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY KOKOB RUSOM 
* TENTATIVE RULING: * 
 
The motion is unopposed and, having reviewed the papers, the Court finds it is meritorious.  
The motion is granted, provided however, plaintiffs shall file the First Amended Complaint 
forthwith; it is not “deemed filed.” 
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 7.  TIME:  8:30   CASE#: MSC15-01183 
CASE NAME: KOKOB RUSOM VS. TISSUE BANKS INTERNATIONAL INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear.  If no party contests the tentative, then counsel may appear 
by CourtCall. 
 
 

  

 8.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS. RICHMOND PATIENT'S GROUP 
HEARING ON SPECIAL MOTION TO STRIKE (anti-SLAPP) 
FILED BY CESAR ZEPEDA, et al. 
* TENTATIVE RULING: * 
 

All Defendants have brought a special motion to strike Plaintiff’s complaint, which 

includes a single cause of action based on violations of the Cartwright Act. Defendants’ special 

motion to strike is granted.  

The Court analyzes special motions to strike brought pursuant to Code of Civil 

Procedure §425.16 in a two step process. “At the first step, the moving defendant bears the 

burden of identifying all allegations of protected activity, and the claims for relief supported by 

them. When relief is sought based on allegations of both protected and unprotected activity, the 

unprotected activity is disregarded at this stage. If the court determines that relief is sought 

based on allegations arising from activity protected by the statute, the second step is reached. 

There, the burden shifts to the plaintiff to demonstrate that each challenged claim based on 

protected activity is legally sufficient and factually substantiated. The court, without resolving 

evidentiary conflicts, must determine whether the plaintiff's showing, if accepted by the trier of 

fact, would be sufficient to sustain a favorable judgment. If not, the claim is stricken. Allegations 

of protected activity supporting the stricken claim are eliminated from the complaint, unless they 

also support a distinct claim on which the plaintiff has shown a probability of prevailing.” (Baral 

v. Schnitt (2016) 1 Cal. 5th 376, 396.)  

Relevant Allegations 

Plaintiff alleges that the Dispensary Defendants were involved in organizing opposition to 

Plaintiff’s applications to the Richmond City Council for a marijuana dispensary. (Comp. ¶¶ 32, 

36.) The Dispensary Defendants include all the Defendants, except Cloird, Zepeda and 

Hirschhorn. (Comp. ¶13.) Plaintiff also alleges that W. Koziol, Vasquez and Handoush held 

meetings where they planed ways of preventing Plaintiff from opening its business in Richmond. 

(Comp. ¶ 40.) The allegations include that Defendants were “conspiring to create contrived 

community opposition to work against Plaintiff's applications before the Richmond City Council 
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for the purpose of restraining trade” and made payments to Richmond community members in 

exchange for statements in opposition to Plaintiffs application”. (Comp. ¶ 43(a), (b).)  

As to Cloird, Zepeda and Hirschhorn, Plaintiff alleges that they are agents of the 

Dispensary Defendants and committed acts to undermine Plaintiff’s efforts to open its business 

in Richmond. (Comp. ¶ 20.) Plaintiff alleges that each of these Defendants worked with the 

Dispensary Defendants “to carry out the allegations set forth in this Complaint.” (Comp. ¶¶ 14, 

15, 16.) Plaintiff also alleges that Defendant Cloird claimed to have gathered 1700 signatures to 

oppose Plaintiff’s application and that if Plaintiff refused to work with Cloird then he would again 

“organize community opposition to Plaintiff’s application”. (Comp. ¶ 38.) Plaintiff alleges that 

Zepeda met with Plaintiff to discuss the Hilltop location for the dispensary. (Comp. ¶ 35.) Plaintiff 

alleges that the Dispensary Defendants paid Cloird and Hirschhorn for acts in furtherance of the 

conspiracy. (Comp. ¶ 43 (c).)  Plaintiff also alleges that W. Koziol supplied medical marijuana for 

Cloird to deliver to unspecified persons in order to garner opposition to Plaintiff’s applications. 

(Comp. ¶ 43 (d).)   

Plaintiff alleges that the Defendants purchased a code compliant parcel for the sole 

purpose of preventing Plaintiff from using that parcel for its business. (Comp. ¶ 43(e).) Plaintiff 

also makes conclusory allegations regarding price fixing that do not include facts of alleged 

price fixing. (Comp. ¶¶ 20, 42, 47, 49, 50.)  

Protected Activity 

Protected activity is defined as “(1) any written or oral statement or writing made before a 

legislative, executive, or judicial proceeding, or any other official proceeding authorized by law, 

(2) any written or oral statement or writing made in connection with an issue under consideration 

or review by a legislative, executive, or judicial body, or any other official proceeding authorized 

by law, (3) any written or oral statement or writing made in a place open to the public or a public 

forum in connection with an issue of public interest, or (4) any other conduct in furtherance of 

the exercise of the constitutional right of petition or the constitutional right of free speech in 

connection with a public issue or an issue of public interest.” (Code Civ. Proc., § 425.16(e).) 

Statements made before the Richmond City Council are protected activity as statements 

made before a legislative proceeding on issues under consideration by that body under section 

425.16(e)(1) & (2). Similarly, Defendants’ actions in supporting and encouraging others to 

oppose Plaintiff’s application before the City Council are also protected. (See, Ludwig v. 

Superior Court (1995) 37 Cal.App.4th 8, 18 and 425.16(e)(4).) The allegations in the complaint 

show that Plaintiff is suing all Defendants in part because of their alleged activity relating to 

opposing Plaintiff’s applications before the City Council. Thus, the complaint is based at least in 

part on protected activity as to each Defendant.  

Plaintiff does not argue that the alleged conduct is not protected activity except to quote 

portions of section 425.16(e) and put certain words in italics. Plaintiff’s argument on this point is 

not supported by case law or an analysis of the allegations in the complaint. Although not 
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entirely clear, it appears to the Court that Plaintiff believes the italicized words have not been 

met and therefore the complaint does not include protected activity. This argument fails. First, 

Plaintiff italicized “not” in subsection (e)(3), suggesting that Plaintiff believes the alleged conduct 

was not made in connection to an official proceeding. As discussed above, several of the 

alleged acts involve statements or conduct made in connection with City Council hearings, 

which are official proceedings. Second, Plaintiff italicized “public issue” in subsection (e)(4). If 

Plaintiff is arguing that the location of a medical marijuana facility is not a public issue then the 

Court disagrees with this argument and finds that the location of medical marijuana facility is a 

public issue. (See, e.g. Du Charme v. International Brotherhood of Electrical Workers (2003) 

110 Cal.App.4th 107, 115 (discussing the definition of public interest and noting that it has been 

broadly construed to include more than governmental matters).)  

 Plaintiff’s main argument in opposition to the protected activity argument is that the 

alleged conduct is illegal and therefore not subject to section 425.16. This argument fails. As the 

California Supreme Court explained, the illegality exception applies in cases where conduct that 

would otherwise constitute protected activity is illegal as a matter of law. (Flatley v. Mauro 

(2006) 39 Cal.4th 299, 320.) In order for the exception to apply, “either the defendant concedes, 

or the evidence conclusively establishes, that the assertedly protected speech or petition activity 

was illegal as a matter of law.” (Ibid.; see also Cabral v. Martins (2009) 177 Cal.App.4th 471, 482 

(the illegal conduct must be “established as a matter of law either through the defendant’s 

concession or because the illegality is conclusively established by the evidence presented in 

connection with the motion to strike.”).) Defendants have not admitted to illegal activity and 

Plaintiff has not presented evidence that conclusively establishes any illegal activity by the 

Defendants. Thus, the illegality exception to section 425.16 does not apply. 

 The cases cited by Plaintiff in support of its illegality argument are inapplicable. Those 

cases involved situations where the court found extortion based upon written statements 

prepared by the defendants and the parties did not dispute that the statements were made. (See 

Cohen v. Brown (2009) 173 Cal.App.4th 302; Mendoza v. Hamzeh (2013) 215 Cal.App.4th 799; 

Stenehjem v. Sareen (2014) 226 Cal.App.4th 1405.) Here, Plaintiff has not produced any similar 

evidence as to the Defendants.  

  The Court notes that some of Plaintiff’s allegations, such as the purchasing of property, 

do not appear to be protected activity. However, the law is clear that when a cause of action 

encompasses both protected and unprotected activity, the Defendant have met their burden on 

prong one and the burden shifts to the plaintiff to show a probability of prevailing on their claim. 

(Baral, supra,1 Cal.5th at p. 396.) 

 Thus, the Court finds that Plaintiff’s complaint includes protected activity and the burden 

shifts to Plaintiff to show a probability of prevailing on its claim.  

Probability of Prevailing 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   11/17/16 

 
 

- 7 - 

“If the defendant makes the required showing, the burden shifts to the plaintiff to 

demonstrate the merit of the claim by establishing a probability of success. ... The court does 

not weigh evidence or resolve conflicting factual claims. Its inquiry is limited to whether the 

plaintiff has stated a legally sufficient claim and made a prima facie factual showing sufficient to 

sustain a favorable judgment. It accepts the plaintiff's evidence as true, and evaluates the 

defendant's showing only to determine if it defeats the plaintiff's claim as a matter of law. 

[Citations.]” (Baral, supra,1 Cal.5th at p. 384-385.) 

Noerr-Pennington doctrine 

Defendants argue that the majority of the allegations in the complaint are barred by the 

Noerr-Pennington doctrine. The Noerr-Pennington doctrine provides that there is no antitrust 

liability for efforts to influence the government that are protected by the First Amendment right to 

petition for redress of grievances, even if the motive behind the efforts is anticompetitive. 

(Hernandez v. Amcord, Inc. (2013) 215 Cal.App.4th 659, 678; Blank v. Kirwan (1985) 39 Cal.3d 

311, 320.) There is, however, an exception to the doctrine when efforts to influence government 

are merely a sham. (Hi-Top Steel Corp. v. Lehrer (1994) 24 Cal.App.4th 570, 574–575.)  

As explained above, the majority of the allegations in the complaint relate to actions by 

the Defendants to influence the City Council. This conduct is covered by the Noerr-Pennington 

doctrine. Plaintiff presented evidence that it argues shows that the City Council accepted bribes 

to oppose Plaintiff’s application. However, this is not alleged in the complaint and cannot be 

considered in deciding the motion. (In addition, see, Blank, supra, 39 Cal.3d at 325 (allegations 

that city-officials sought and received bribes for their efforts relating to the operation of poker 

clubs are covered by the Noerr-Pennington doctrine).)  

Plaintiff also argues that Defendants conduct is not protected by the Noerr-Pennington 

doctrine because their conduct was a sham. The sham exception to the Noerr-Pennington 

doctrine “involves a defendant whose activities are not genuinely aimed at procuring favorable 

government action at all, not one who genuinely seeks to achieve his governmental result, but 

does so through improper means.” (Hi-Top Steel Corp., supra, 24 Cal.App.4th at p. 577 (internal 

citations and quotations omitted.) A “ ‘classic example’ of a sham situation, [is where] 

administrative and judicial actions were taken solely to impose expense and delay, with no 

expectation of success.” (Ibid.)  

Plaintiff has not shown that Defendants’ actions relating to Plaintiff’s applications before 

the City Council were taken to impose expense and delay. To the contrary, it appears that these 

actions were taken to stop Plaintiff’s applications from being approved and that Defendants 

were successful in that endeavor. Therefore, the sham exception does not apply and the Noerr-

Pennington doctrine bars Plaintiff’s claims that are based upon Defendants’ actions to oppose 

Plaintiff’s applications before the City Council.  

Plaintiff also argues that the Noerr-Pennington doctrine does not apply to private 

anticompetitive action, which includes agreeing to fix prices, agreeing to monopolize the medical 
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marijuana industry in Richmond, agreeing to prevent Plaintiff from obtaining a location in 

Richmond, forming a group to effectuate their anticompetitive activities and forming an LLC to 

purchase properties in Richmond to stop Plaintiff from buying them. (Opposition p. 21-22.) The 

problem with this argument, however, is that most of these actions were not included in the 

complaint. There were a few conclusory statements, but no facts alleged that supported 

allegations that Defendants formed a monopoly or a group, except as those allegations relate to 

Defendants’ actions in opposing Plaintiff’s applications.  The complaint does include allegations 

related to the purchase of property and some statements regarding price fixing. Those actions 

are not covered by Noerr-Pennington doctrine as they do not relate to first amendment activity 

and therefore the Court will consider additional arguments related to those activities.  

As discussed above, actions relating to Defendants’ opposition to Plaintiff’s applications 

before the City Council are covered by the Noerr-Pennington doctrine and thus, Plaintiff cannot 

show a probability of prevailing on claims related to those actions.  

Other Matters Relating to Probability of Prevailing 

As noted above, the complaint does include allegations related to the purchase of 

property and price fixing that are not barred by the Noerr-Pennington doctrine. 

Plaintiff alleges that Defendants purchased property as part of its claims for a violation of 

the Cartwright Act. Plaintiff presents evidence that Defendant Richmond Patient Group 

purchased two properties – one on Bissell and one on Auto Plaza. Plaintiff argues that these 

properties were purchased in an effort to keep them from Plaintiff. However, Plaintiff has not 

shown how the purchase of these properties violates the Cartwright Act. For example, Plaintiff 

has not presented evidence that it tried to purchase the Bissell or Auto Plaza properties. In 

addition, Plaintiff has cited no legal authority for the proposition that purchasing property 

constitutes a violation of the Cartwright Act.  

Defendants also point out that the purchasing of the two properties was done by one of 

the dispensary companies without involvement of the other companies. The Cartwright Act bans 

combinations, but single firm monopolization is not cognizable under the Cartwright Act. (Asahi 

Kasei Pharma Corp. v. CoTherix, Inc. (2012) 204 Cal.App.4th 1, 11.) Thus, “indispensable 

element of any action under the Cartwright Act is proof of a combination of resources of two or 

more independent interests for the purpose of restraining commerce and preventing market 

competition.” (Id. at p. 8 (internal quotations omitted).) Therefore, actions by a single dispensary 

cannot support a claim for violations of the Cartwright Act.  

Finally, Defendants argue that the purchasing of the properties is not the legal cause of 

Plaintiff’s alleged injury. Instead, Defendants argue that Plaintiff was injured by the City 

Council’s denial of its applications. This argument is supported by Blank, supra, 39 Cal.3d 311. 

There the Court found that the legal cause of the plaintiff’s injury was the city council’s denial of 

plaintiff’s application for a poker club and not the real estate transaction by another defendant 
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that essentially deprived plaintiff of a viable location for its club. (Id. at p. 322.) Plaintiff did not 

address this argument in its opposition and the Court finds that is has merit.  

Therefore, the Court finds that Plaintiff has not shown a probability of prevailing on a 

Cartwright claim related to the purchase of properties in Richmond.  

Plaintiff also alleged that Defendants engaged in price fixing. As noted above, these 

allegations were conclusory and did not include any alleged facts. (See Comp. ¶¶ 20, 42, 47, 

49, 50.) Plaintiff provided some evidence in its opposition to support this claim. Plaintiff did not, 

however, provide any legal analysis that tied its facts to the law. In reply, Defendants point out 

that Plaintiff has not shown it was harmed by any alleged price fixing. California Civil Jury 

Instructions No. 3400 lists the elements for a price fixing claim, which include that the plaintiff 

was harmed and the defendant’s conduct was a substantial factor in causing that harm. Plaintiff 

has not shown how it was harmed by the alleged price fixing because Plaintiff is not alleged to 

have been buying or selling marijuana in Richmond during the relevant time period. Nor has 

Plaintiff provided evidence to this effect. In addition, Plaintiff has presented no evidence that the 

alleged price fixing was a substantial factor in causing Plaintiff’s harm.  

Finally, the Court notes that Plaintiff’s legal arguments in its opposition focus on the 

Noerr-Pennington doctrine. Plaintiff provides a long list of evidence, but fails to explain how this 

evidence shows a Cartwright Act violation. Plaintiff did not cite to any legal authority discussing 

the prima facie case for a Cartwright Act violation or applying the law to the facts of this case. In 

addition, Plaintiff has not shown how the evidence it submitted can be considered if 

corresponding facts are is not alleged the complaint. Thus, Plaintiff has failed to meet its burden 

of showing a probability of prevailing on the merits by showing a violation of the Cartwright Act. 

This is a separate reason for granting Defendants’ motion.  

For the reasons discussed above, Defendants’ special motion to strike is granted. 

 

 

  

 9.  TIME:  8:30   CASE#: MSL16-00335 
CASE NAME: PMGI VS. SPARKS 
HEARING ON MOTION TO QUASH SERVICE 
FILED BY SHARIFA SPARKS 
* TENTATIVE RULING: * 
 
Although there is no opposition to the motion, there is also no proof of service showing that the 
motion to quash was served on plaintiff.  Thus, the Court is concerned that plaintiff had no 
notice of this hearing. 
 
If defendant served a copy of the motion on plaintiff, then she may bring to the hearing a proof 
of service showing that she served plaintiff on time.  If she did not serve plaintiff, then the motion 
is denied without prejudice.  She may make the motion again, but must serve plaintiff with a 
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copy of the notice of motion and with a document that tells plaintiff the date on which the hearing 
will be held. 
 
 

  

10.  TIME:  8:30   CASE#: MSL16-00735 
CASE NAME: DISCOVER BANK VS. GORDON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
The motion is denied because there is a triable issue of fact with respect to whether defendant 
had proper notice of the increase in the interest rate pursuant to Reg. Z of TILA.   
 
Plaintiff has offered no evidence that it provided “written notice of the change in interest rates at 
least 45 days prior to the effective date of the charge.” 12 CFR 226.9(c)(2)(i)(A).  It argues, 
instead, that (1) it need not make disclosure if the consumer initiated the request for the 
application, or (2) defendant agreed to the changed rates. 
 
As to the first, plaintiff adduces no evidence that defendant initiated the request for the 
application and defendant denies that in his declaration. 
 
As to the second, plaintiff argues that the use of the credit card amounted to an agreement to 
the change in rates.  However 12 CFR 226.9(c)(2)(i)(B) says: “The following are not considered 
agreements between the consumer and the creditor for purposes of this paragraph 
(c)(2)(i)(B):…the consumer’s use of the account (which might imply acceptance under 
state law)….” 
 
Thus, the precise amount owed by defendant is the subject of material dispute.  That precludes 
granting summary judgment. 
 
 

 

 


